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 Secretary Sl B L
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445 Twelfth Street, S. W. — Room TWB-204 ' B g _ oL
Washington D.C. 20554 | : e ' : R

‘Re: Ex parte WC Docket No. 03-228 Sectlon 272(b)(1) s Operate
' Independently Requlrement for Section 272 Affiliates

On Thursday, February 19, 2004, Aryeh Friedman and the undersigned,
representing AT&T, and Richard Klingler of Sidley Austin Brown and Wood, also .~ ;
representing AT&T, met with John Stanley, Jeffrey Dygert and Debra Weiner ofthe -~ |
Office of the General Counsel and Christi Shewman of the Wireline Competltlon L D
Bureau’s Competition Policy Division. The purpose of the meetmg was to review the
legal framework and analy31s underlylng AT&T’s comments in the above-captloned

proceeding. The attached outline summarizes our dlscussmn

DearMs.Dortch: SRR ' _ o e E

Consistent with Section 1.1206 of the Commission’s rules [.am ﬁling one
electronic copy of this notice and request that you place it in the recotd of the above-
captioned proceeding. :

- Sincerely,

D

ATTACHMENT

cc: J. Dygert
B.Olson -
C. Shewman : '
* P. Silberthau | : R o R
- J. Stanley ' L ' : : '
D. Weiner




WC Docket No. 03- 228

Sectlon 272(b)(1) S Operate Independently Requlrement for Sectlon 272 Afﬁhates " X

1. SECTION 272 PRECLUDES ABANDONING THE OI&M sHAR'INGjBRoHIIBfITI_ON; -

‘The i 1nqu1ry required by Chevron - whether Congress has ‘spoken to the preclse questlon at
issue” or precluded an agency determination as unreasonable -- rests on the lariguage, structure
- leglslatlve history, and purpose of the statutory provision at issue. See, e.g., ASCENT'v. FCC,
235 F. 3d 62 (D C. Cir. 2001); BellAtlantzc Tel. Cos: v. FCC 131 F. 3d 1044 (D C C1r 1997)

1. Statutory languag_ “Textual analys1s isa language game played ona ﬁeld known as o
’ context *» Bell Atlantzc 131 F 3d at 1047 S :

. Certam competltlve activities of BOCs subJ ect to § 251(c) are to be undertaken through “one

or more affiliates that ... are separate from any operating company,” with “It]he: separate B
affiliate requlred by this sectlon [outhnmg requrrements] ” §§ 272(a)(1), (b) '

e The separate afﬁhate shall operate 1ndependent1y from the Bell operatlng company
. §272(b)(1). : . T .

. Abandonlng the operaz‘mg, 1nstallat10n and mamtenance (“OI&M™) sharlng restrlctlon
- would permit “dependent” (rather than “independent™) and “integrated” (rather than -~
separate”) “operat[lon]” of the network the core functron that defines the “Bell operatzng
company.” - : : .

o The context of ¢ separate afﬁhate  and ¢ “operate independently” is the hlstory of regulatlon of -

the BOCs’ market power, from the MFJ to the Commission’s various separate afﬁhate

- requirements, designed to limit discrimination and cost misallocation = especially as -
undertaken through control and effectlve mtegratlon of the networks providing competltlve
and monopoly services. o .

e The Commission'deriVed the OI&M and joint ownership rules from a plain reading of the
“operate independently” requirement and determined that OI&M sharing was precluded by
the Statuto_ry language. S ' I o

e “’[O]perauonal 1ndependence . bars a BOC or any BOC affiliate, other than the -
section 272 affiliate itself, from performrng operating, installation, and maintenance
" functions associated with the facilities that the section 272 affiliate owns or leases ..
” First Report and Otrder, Implementation of the Non-Accounting Safeguards of
Sectzons 271 and 272, 13 FCC Red. 11230, 158 (1996) (subheaded “Deﬁmng
‘Operatlng Independently”’) :

e - Section 272(b)(1) requ1res deterrmnatlon of whether a BOC is “mtegratlng its local
exchange and exchange access operations with ‘its section 272 affiliates activities to
such an extent that the affiliate could not reasonably be found to be operatlng
1ndependently, as required by the statute ” 1d. :

T AT&T Comp.
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2 Statutorv structure .

o Sect1on 272(b)(l) s Operate Independently Requtrement for Sectlon 272‘Afﬁ11ate :

. “In these cncumstances our obllgatlon isto 1nterpret the language of sectlon

~272(b)(1) in a manner consistent with its purpose, which is to ensure'the operatlonal e

1ndependence of a sect1on 272 afﬁhate from its afﬁhated BOC ” Id 1] 165.

. [W] ere we to conclude that the BOCs were perm1tted to provxde 1nterLATA services v
on an integrated basis, it is hard to understand why Congress would choose to requlre R
that a separate affiliate ‘operate independently” of the BOC, or more 1mportantly, why; R

_ it would choose to require a separate affiliate at all.” Second Order on:

Reconsideration; Implementation of the Non—Accountzng Safeguards of Sectlons 27] ',k;- i

and 272,12 FCC Red. 8653, 47 (1997).

e [T]he Comm1ss1on concluded that the ‘operate. 1ndependently’ language of sectlon
. 272(b)(1) imposes requirements on section 272 separate affiliates beyond those
. detailed in sections 272(b)(2)- 5).. ‘The Commission’s OI&M rules were: adopted to

- give meaning to the ‘operate 1ndependently requirement.” Order, Petition of Verzzon'_ﬁ_..".-‘.‘:

5 for Forbearance firom the Prohibition of Sharing Operating, Installatzon and
Mamtenance Functzons CC Docket No. 96-149, 1[ 8 (Nov 4, 2003)

“Operate 1ndependent1y isan aspect of partlcular requlrements establlshlng what constltutes " S

a “separate afﬁhate ”? Compare § 272(b) wzth §§ 272(b)(1)-(5):

- “Operate 1ndependently in § 271(b)(l) is one of several partlcular components of the . “::-' '1 ;
“separate affiliate” requirement, and distinct meaning must be given to each partlcular B
' requirement 1mposed by Congress A el e T

. ° §§ 271(b)(2) -(5) could exhaust the separate afﬁhate requlrements only 1f those R
- provisions were elaborating ¢ ‘operate independently” (rather than ¢ separate afﬁhate”) R

- orif § 272(b)( 1) had been omltted

o Inthe Non—Accountzng Safeguards Order (] 156), the Comm1ssron reached a s1m11ar

- conclusion that Congress must have intended § 272(b)(1) to impose separate and o

' dlstmct requlrements by structurlng §272(b)(1)as a separate prov151on

' § 272(b)(1) S addltronal purposes (apart from 1ndependent operation), related to preventlngv‘ '

monopohsts d1scr1m1natory conduct and cost misallocation, are confirmed by that
provision’s inclusion among § 272 s other provisions addressmg these rlsks See §§

1 272(a)(1), 272(b)(2)-(5), 272(c)- (e)

The statute’s preclusion of the Comm1s31on from forbearing from applying the § 271(b)(1)
requirements confirms that the statute prectudes the Commission from reaching the same

result through a statutory constructlon at odds with the section’s text and structure

AT&T Corp.
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Section 272(b)(1)’s Operate Independently Requlrement for Sectlon 272 Afﬁhates
See ASCENT v. FCC, 235 F.3d at 666 68. '

e Dissenting Statement of Comm1ss10ner Abernathy, Petition of Verizon for
- Forbearance from the Prohibition of Sharing Operating, Installation, and ~
- Maintenance Functions, FCC 03271 (Nov 4,2003) (“I find it anomalous, to say the
. least, that at the same time the Commission finds the OI&M rule to be a requirement
of the statute, it is willing to adopt a companion NPRM that expresses a willingness
to consider elimination of this very rule. Ifthe majority is correct that the OI&M rule
is a requirement of the Communications Act, then how can we snnultaneously
propose to do away thh it in a rulemaking?”).

3. Le,qislative purpose and historv. '

The legislatlve history of §§ 271-72 conﬁrms that separate affiliate requirements were
directed to preventing the anticompetitive harms that the MFJ (and the Commission’s
separate affiliate requirements) were designed to eliminate: abuse of market power

- manifested in discrimination, especially through manipulation of control over the network,

and cost misallocation. As shown in that legislative history, Congress embraced both the
theory that BOC market power manifested itself in discriminatory network abuses and
misallocation of costs, as well as the need for a barrier to integrated network Operation.

e Dlscrrmmatory operation of the network to disadvantage non-affiliated IXCs -

. through anticompetitive, integrated operation, installation and maintenance, as well as .
design -- was a principal component of the DOJ’s case against the Bell System and, in
that context, was viewed as so severe an anticompetitive risk as to require complete
divestiture of the entity providing interexchange services. The § 272 restrictions

. (upon satisfaction of § 271) were viewed as a relaxatlon of complete separatlon but
addressed the same risks. -

e Compare SBC: Brief in ASCENT . FCC, No. 99-1441 (market power abuse ratlonale |
- led to § 272’s restrictions and SBC/Amentech merger conditlons)

Congress can be presumed to legislate, and to use the term “separate affiliate,” against the

’backdrop of the Commission’s pre-1996 separate affiliate requirements and orders. -

The Commission has eloquently summarized and embraced this understanding of the

.purposes of the 1996 Act and § 272 in particular.

. “[A] bar on the 1ntegrat1‘on of a BOC’s local facilities and the additional BOC
facilities necessary to provide competitive services such as interLATA services has
always been understood by courts and agencies, and the lawyers and economists
arguing before them, as the sine qua non of a separate affiliate requirement, and we
presume that Congress chose to impose a separate affiliate requirement in section 272
with that long-held common understanding in mind.” Second Order on
Reconsideration, Implementation of the Non-Accounting Safeguards in Sections 271
and 272, 12 FCC Rcd. 8653, 9 50 (1997).

 AT&T Corp.
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' Sectlon 272(b)(1) s Operate Independently Requlrement for Sectlon 272 Afﬁlla ,

- Seeid. ﬁ 47 49 (extenswe drscuss1on of risks of antlcompetltlve abuse of BOC.local * B

- _fa01l1t1es especially discrimination and cost misallocation, requiring. separatron i
between competitive and mon0poly fac111t1es and their operatron as the basi
Congress draﬁmg of § 272).. S

4, RBOC Statutorv Constructlon Arg@ents

Qwest and SBC claim that the requlrements of §§ 272(b)(2) (5) adequately. deﬁn e what !

Congress requlred of a separate afﬁllate

Congress is presumed to convey meanmg through statutory terms but the RBOCs v e

arguments would render 8 272(b)( 1) a nulhty

| . [O]perate 1ndependent1y partlcularly cannot be a nulhty when applled to 1ssues'of ' "_:: T

the integrated “operation” of key network components whlch hlstorlcally served as
the mechamsm for monopoly abuses . B S

e Qwest clalms that in common busmess usage companies outsource many mputs w1thout ’ o

being thought “dependent” on thelr suppher or other than 1ndependent

. Qwest ] argument entlrely 1gnores that context of the “operate: 1ndependent1y
requirement: 1mp1ementat10n of the well-understood and longstanding separate
. affiliate requlrement as applied to a monopolist that fully owns a competltor of
companies. dependent on the monopohst s facilities and service. S :

e Qwest’s argument prov1des no meamng to § 272(b)(1)

e Qwest’s argument fa11s on its own non-contextual terms., A company that outsources’ : T

an important input is, in common business understandmg, “dependent” on the -

“supplier of that service. And if the supplier owned or controlled the company to s e

- which it provided service, that subsidiary would not, in common business- _
understanding, be said to be “operating 1ndependently to prov1de the servrce e
' resultmg from that 1nput : "

AT&T Corp.
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Sectlon 272(b)(1) s Operate Independently Requlrement for Section 272 Afﬁhates

II. “BALANCING” POLICY CONCERNS CANNOT JUSTIFY ABANDONING THE
OI&M SHARING PROHIBITION

| ,. o ‘The RBOCS argue and the NPRM suggests that the OI&M prohibition can .be resolved bya .
- simple balancing of policy concerns related to the costs and benefits of the prohibition,

lunrelate'd to the Congressional judgment of costs and beneﬁts underlying'§ 271 itself

o “Therefore, we seek comment on whether the potential savings to be gained by BOC
. operations and the potential for increased interLATA competition outweighs any
 benefits from continuing to apply the OI&M sharing prohibition.” Notice of

e Proposed Rulemaking, Section 272(b)(1)’s “Operate Independently” Requirement for - -
Section 272. Affiliates, FCC 03-272, 9 (Nov. 4, 2003); id. at 7 (“We seek comment

_-on whether the cost data suggest that thc costs of the OI&M: sharing prohlbmon "
outwelgh the beneﬁts ). :

.. The Chevron inquiry is des1gned to determine whether the agency has any dlscretlon to’

~resolve an issue through policy determinations (step 1) and, if so, the permissible scope of-
- what may be determined by policy determ1nat10ns rather than 11m1ted by Congressmnal

- determmatlons (step 2).

[S]tep two 1nqu1ry depends on the nature and. extent of the ‘ambiguity 1dent1ﬁed in
. step 1. Bell Atlantic, 131 F 3d at 1049 (quotatlon omitted) .

e Here, whether the OI&M issue is res_olved as__ a, Chevron step 1 or step 2 determination, itis -
* clear that Congress precluded an interpretation that would have a separate- affiliate “operate
.independently” when the controlling monopolist “operated” the affiliate’s network (or

' prov1ded other service: amountlng to operatlon or control)

e The Commission in evaluating the costs” of the OI&M proh1b1t10n and thus of the

' “operate independently” requirement, is purportlng to evaluate as a poh_cy concern

| a matter. that Congress has already resolved.

e Thatis, there is nio ¢ amblgulty commrtted to the agency that perm1ts negatlon of the : -
“operate independently” requirement — either by deeming it a nullity or by concludlng .

that the “costs” of 1ndependent operatlon outwergh the benefits.

~ AT&T Corp.
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" Section 272(b)(1) S Operate Independently Requlrement for Sectlon 272 Afﬁhates T

. THE COMMISSION’S PRIOR DETERMINATIONS FURTHER CONSTRAIN THE' =

COMMISSION’S ABILITY TO ABANDON THE OI&M PROHIBITION

. As a general matter, an agency can rev1s1t and rebalance pohcy deterrmnatlons as long as 1t'
(i) acts within the Congressiornial grant of delegation created by statutory ambiguity and (11)
: clearly explains and justifies the basis for departing from prior determinations. See, e:g.,"

v Motor Vehzcles Manuf. Ass nv. State Farm MutualAutomobzle Ins:. Co 463 U S 29 (1983) ".‘

L. As canvassed above the Commrss1on has already essentrally concluded that the statute ; i ‘

’requlres the OI&M and _101nt ownersh1p proh1b1t10ns

. ' The NPRM (at 11 4) notes that the Non-Accoum‘zng Safeguards Ora’er recogmzed that o

- cost/benefit analysis could requlre the Commission to forgo certain restrictions and

: suggested that such “balancing” could-extend to the OI&M shanng proh1b1t10n ThlS ._ e

- is an overreading of the Non-Accoum‘zng Safeguards Order. In the cited paragraph
and in the next paragraph (9 167-68), the Commission acknowledged. “the- inherent "

tensmn between the ‘operate independently’ requirement and allowing, mtegratlon of S -
services” and applied the balancing test only to permit certaln sharing _that * ‘we: read :

section 272(b)(1) not to preclude” - as opposed to the OI&M sharing and Jomt

ownership prohibitions Wthh the Comm1ss1on had just found to 11e at the core of § S

272(b)( 1)’s requlrement

e The Commrssmn has a long. hlstory of actlng on the bas1s that a-BOC’s ablhty and mcentlve L

~ to abuse its market power requires rigorous structural separation requirements, and has = .

~otherwise embraced the theory and practlcal observations leading to the OI&M sharlng
N proh1b1t10n . : . RS

. See Computer v/ and BOC Separatzons Orders (addressed in Ex parte of AT&T

-Corp., Verizon Petition for Forbearance froim the Prohibition on Sharing Operatmg, L

]nstallatzon and Mazntenance Functzons at 5-8, CC Docket No. 96- 149 (July 9
2003)) ' . . ,

o The Comm1ss1on would find it exceptlonally dlfﬁcult to reconc1le these pnor determ1nat10ns S

~ with an order that (i) resolved the OI&M issue as a matter of cost/benefit analysis or (i)
determined that the separate affiliate could “operate independently” while having its parent
. operate and otherwise control its network ' o o

e Even if evidence could displace Congress’s judgment of the purpose of § 272, the
'Commission’s ptior determinations would require definitive evidentiary support for
concluding that discrimination and cost mlsallocatlon nsks do not require the OI&M and

~joint ownershlp bars :

AT&T Corp.



